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WAFIC Submission on Fishing and Aquaculture in Western 
Australia 

 

And when he is obliged to take the life of anyone, to do so when there is a proper justification 
and manifest reason for it; but above all he must abstain from taking the property of others, 
for men forget more easily the death of their father than the loss of their patrimony  
(1532 Niccol Machiavelli “the Prince”) 

There is nothing which so generally strikes the imagination, and engages the affections of 
mankind, as the right of property… 
(1809 William Blackstone “Commentaries on the Laws of England”, II (London) 

 

Introduction 
The Western Australian Fishing Industry Council (WAFIC) welcomes the opportunity to make a 
submission to the Legislative Council’s Standing Committee on Public Administration on their inquiry 
into Private Property Rights. WAFIC is the peak industry body for both Fishing and Aquaculture in 
Western Australia. This submission covers broad issues that cross these two sectors. We understand 
the Committee will receive sector focused submissions, such as from the Western Rock Lobster 
Council, West Coast Abalone Association and Pearl Producers Association. WAFIC supports these and 
the position of WA Farmers on constitutional change and regulatory takings.  

This submission necessarily focuses on Clause c) and d) of the Terms of Reference which relate to 
property and compensation. This should not obscure that improving the rights of fishers is only part 
of WAFIC’s mission. WAFIC also works to secure a responsible and sustainable industry that is 
confident of resource sustainability, cost-effective fisheries’ management; that businesses can be 
operated in a safe, environmentally responsible and profitable way; and that investment in industry 
research and development is valued and promoted.  

Key Issues and Overview 
This submission builds on a substantive body of literature on rights-based management1 of marine 
fisheries. Although not all Western Australia’s fisheries2 are marine based this submission will 
concentrate on the common interests of those that are marine based. Research and experience have 
established the advantages of basing marine based aquaculture and wild fisheries management on 
secure, clear, divisible and tradeable rights. These rights benefit commercial fishers and aquaculturists 
as well as Western Australia. Their importance has been recognised in policies issued by both 
Coalition3 and Labor Governments.4 Indeed, Western Australia has been a leader in the use of high 

                                                           
1 Rights Based Management is covered briefly in the body of this submission. Attachment A the ‘Evolution of 
Rights Based Management’ provides more background. 
2 In this document references to fisheries are to fisheries managed by the State of Western Australia. The 
boundary of the State of Western Australia ends at the low water mark. The vast majority of fisheries and 
marine based aquaculture that takes place in Western Australia occurs waters that are constitutionally waters 
of the Commonwealth of Australia. In the early 1980s the Commonwealth came to a set of arrangements with 
the States (and Northern Territory) over fisheries management that facilitated the management of most 
fisheries off Western Australia to 200 nautical miles offshore in the Australian Fishing Zone. The 
Commonwealth provided very wide powers to the States to manage ‘coastal waters’ extending from the low 
water mark out to 3 nautical miles. 
3 2012 State Fisheries Policy. 
4 2009 Integrated Fisheries Management Policy (IFM). 
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quality and secure fishing and aquaculture rights to underpin economic development and 
sustainability with both legislation and policy supporting these objectives. 

These rights represent a form of property that is underpinned by fisheries legislation. Unlike rights to 
property in land these rights do not give exclusive possession or ownership of the waters or fish. 
Instead these rights represent access to and priorities of use over living resources of the sea. Although 
existing policy supports these rights, including compensation, they have not yet been fully reflected 
in the legislation. 

This submission covers three main areas. First, it sets out the legal basis of fishing rights and their 
relationship to questions of compensation. Second, existing policies for fisheries and aquaculture are 
outlined and how they improve outcomes for both the State of Western Australia and those who 
depend on those rights. Finally, WAFIC recommends a set of actions that improve the public 
administration of fisheries legislation and fisheries management. 

Principal Recommendations 
 

1. That the Committee recommend that there is a change to the State constitution to provide 
that Western Australian citizens have rights to compensation at least equal to that provided 
to citizens in the Northern Territory and Australian Capital Territory in the Constitution of the 
Commonwealth of Australia. 

2. That the Committee express its support for rights-based management as incorporated in 
existing policies. In particular, the Integrated Fisheries Management Policy of 2009 and the 
2012 State Fisheries Policy. Further, that the committee endorse the past practice of the State 
providing compensation for commercial fishers and aquaculturists where rights are taken by 
the State for its own purposes or are re-allocated by the State to other users of the marine 
domain. 

3. That the Committee notes that there are already limited compensation rights under the 
Fisheries and Related Industries Compensation (Marine Reserves) Act 1997 (WA) (FRICMA). 
That the Committee recommend that rights for compensation should be extended more 
generally to where fishers and aquaculturists rights of access to and use of the marine domain 
are re-allocated to others or are taken from the industry for other purposes. 

4. That it supports that fisheries and aquaculture licences and leases should be formally 
recognised as a property rights by the State both in the Aquatic Resource Management Act 
2016 (WA) (ARMA) in due course, and as appropriate in other legislation. Consistent with the 
incremental and pragmatic approaches to marine management in Western Australia over an 
extended period WAFIC recommends as a first step that existing policies supporting rights 
based management, including compensation, be consolidated and published as guidelines 
under Sections 254 to 257 of the ARMA. 

5. That given the importance of unequivocal polices in relation to allocation, reallocation and 
compensation to the process of bringing fisheries under Part 3 of  ARMA, are satisfactorily 
incorporated into that legislation fisheries should only be moved to Aquatic Resource 
Management Plans and Aquatic Resource Use Plans under that Act where fishers support such 
a move. 

6. That a process is established that facilitates stakeholder engagement (including government) 
consistent with the 2009 Integrated Fisheries Management Policy. This will require further 
development noting the current suspension of the Integrated Fisheries Allocation Advisory 
Committee.  

7. That the Committee recommend the establishment of a single authority by the Western 
Australian Government to centralise the procedural requirements around compensation by 
Government into a single agency for all claims covering loss of property and injurious 
affection.   
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The Big Picture: State Constitutional Change 
Although the focus of this submission is fishing rights, WAFIC supports the call for access to just and 
fair compensation for taking of property rights be added to the State Constitution. This should be on 
at least as favourable basis as have been recognised in the Commonwealth Constitution. Property 
rights underpin economic development, social justice and maintenance of a democratic society. Rights 
to compensation are recognised in the Commonwealth Constitution5 are one of the few political rights 
provided for in the Constitution, the basis of our nation. WAFIC supports the WA Farmers position in 
this regard, having seen an early draft of their submission.  

Fishing Rights, Regulation and Marine Management in Western 
Australia 
Regulation, Property and Competing Priorities to the Marine Domain  
The living natural resources of the sea (below the low water mark) are not owned by the State, but 
rather are resources managed by the State.6 The physical nature of the marine domain allows for one 
area to be subject to a wide range of overlapping uses. Often these uses, and their users, (acting 
reasonably) can co-exist. At other times there are conflicts over access or competition for limited 
resources. For example, Cockburn Sound hosts a major port, is a key recreational area, has both 
commercial and recreational fisheries, has historically been a base for mussel aquaculture and it hosts 
a major defence facility. Furthermore past, present and future developments on the lands adjacent to 
and in Cockburn Sound impact the Sound and those that rely on it. The State’s responsibility is to 
manage the interaction between users by setting out priorities. 

That the marine domain is multi-use and that there are multiple users does not mean rights in the 
marine domain do not constitute property. This point is elaborated further in Attachment A. The issue 
is instead rather what kind of property rights are involved and the extent of those property rights. 
Discussion on rights to property in land frequently revolve around the question of who has the right 
to exclusive possession. Conversely in the marine domain what is at issue is rarely absolute ownership 
but the setting of priorities between different uses and between different users. In the marine domain 
regulation establishes rights which set out priorities in access to and use. Fisheries legislation focuses 
on priorities between rights of fishers, whether commercial, indigenous, recreational or for ‘passive’ 
uses of the marine domain such as marine protected areas.7 Other legislation whether for 

                                                           
5 Clause 51 (xxxi). 
6 See a further discussion in Attachment B ‘Special Characteristics of the Marine Domain’. There is a broader 
discussion in, Fisheries Department of Western Australia, 'Fisheries Management Paper No 195: Nature and 
Extent of Rights to Fish in Western Australia (2005)' (Fisheries Department of Western Australia, 2005) 
7 It is acknowledged that the breadth of objects of fisheries legislation now covers additional broader 
objectives as can be seen from the title and object of the Aquatic Resource Management Act 2016 (WA) 
(ARMA). 

In the marine domain what is at 
issue is rarely absolute ownership 
but the setting of priorities between 
different uses and between 
different users and, if conflicting the 
processes to resolve these. 
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environmental protection, oil and gas exploration or industrial development also affects priorities of 
use and access8.   

In conclusion, fishing and aquaculture rights in the marine domain are a form of property established 
by legislation to address the need for regulation of the marine domain. Nonetheless the question of 
whether those rights are property is regularly raised. WAFIC requests that the Committee not only 
recognise the property nature of those rights but recommends that the Aquatic Resource 
Management Act 2016 (WA) (ARMA) be amended to clarify the that they are indeed property and 
recognised as appropriate in other legislation.  

Rights and Compensation in the Marine Domain 
That the rights of fishers and aquaculturists are property is uncontroversial, even if they are not 
property of a same kind as those to land. The key issue in the marine domain is what is the quality of 
those rights. Central to this issue, and directly relevant to the Committee’s Terms of Reference c) and 
d) is the question of the circumstances in which compensation might be payable when those rights 
are injuriously affected by Acts of the State. This submission outlines the circumstances when 
compensation should be payable. In doing so this submission draws on the two most significant policy 
statements on marine management and fisheries in the last decade, Integrated Fisheries Management 
Policy in 2009 (Attachment C) and the State 2012 Fisheries Policy (Attachment D).  These in turn draw 
on a significant body of research and were the outcome of extensive community consultation. 
Attachment B outlines why long-term term and secure access fishing and marine aquaculture rights 
are in the interests of both the State and the holders of those rights. By necessary implication the 
unrestrained ability of the State to cancel those rights undermines the very purpose for which they 
have been created. Long term and secure rights better align the interests of the State and the of 
individual fishers and aquaculturists9 optimising real economic development and supporting the long-
term sustainability of the resource and the productivity of the marine environment. The 
implementation of such rights, in legislation and by policy, has generally been referred to as Rights 
Based Management.  

Indeed, Western Australia has been one of the leading lights in the global development of Rights Based 
Management,10 as was recognised by the United Nation convening the first major symposium on this 
issue in WA, ‘FishRights 99’ held in Fremantle in 1999.11 A follow up conference was also held in 
Fremantle, ‘Sharing the Fish 2006’. This conference further examined Rights Based Management. The 
2006 conference concluded that strong property rights for fisheries, with the right incentives such as 
market-based incentives and compensation pathways, would benefit reallocation processes within 
and between sectors. This would better enable the adjustments in management that are required to 
meet changing community expectations. Clarity in governance processes linked to effective 
stakeholder engagement is a key to achieving the benefits of these processes.12 

                                                           
8 For example WAFIC is in discussions with National Energy Resources Australia on mitigation (including 
compensation) for offshore oil, gas and seismic activities impacts on commercial fishing and fish resources. 
9 Now globally recognised. See for example Costello, Christopher, Steven D Gaines and John Lynham, 'Can 
Catch Shares Prevent Fisheries Collapse?' (2008) 321 Science 1678 
10 See accompanying attachment A outlining the Development of Rights Based Management. 
11 Food and Agricultural Organization of the United Nations (ed), FAO Technical Paper 404/2 Use of Property 
Rights in Fisheries Management, Fishrights99 (FAO 1999). 
12 Food and Agricultural Organization of the United Nations (Metzner, R.; Isokawa, D.; Liu, Y; Wells F. eds). FAO 
Fisheries and Aquaculture Proceedings No. 15 - Sharing the Fish ’06 (FAO 2010). See concluding comments 
recorded of Professors S Hanna and R Hilborn. This is also the experience of Dr Peter Rogers former Head of 
Fisheries in Western Australia with over 30 years in fisheries management. 
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Rights Based Management  
As a consequence of actions taken by governments of Western Australia since 1986, fishing rights have 
acquired the typical characteristics expected of high-quality property rights including; tenure, rights 
of renewal, a register, ability to lease, lend and mortgage and to will rights as property. Furthermore, 
compensation rights have already been established in legislation for certain actions by government 
(under the Fisheries and Related Industries Compensation (Marine Reserves) Act 1997 (WA)). Fishing 
rights are subject to stamp duty as are other property transactions. 

Property rights improve sustainability and benefit the marine environment by aligning interests of 
fishers and the State. Without the security of access afforded by proper recognition of long-term 
stable rights benefits expected from Rights Based fisheries Management will not be fully realised. 
Rights Based Management, and particularly high quality and tradeable rights to fish can also generate 
additional advantages. These include that: 

• Clear rights facilitate adjustment within a commercial fishery enabling adaptation to changing 
market and environmental conditions through market-based mechanisms. This reduces the 
risk of, and cost to, the State of being required to fund those adjustments; and  

• Strong and effective rights for fisheries can facilitate reallocation processes and adjustments 
required in aquatic resource access to meet changing community expectations. The right 
market-based incentives expand the possibilities for creative adjustment processes and 
mechanisms. Clarity in governance processes linked to effective stakeholder engagement in 
such processes, however, is the key to their success in both economic and social terms.  

On the other hand, a failure to engage in and adopt Rights Based Management, including appropriate 
mechanisms for fair and just re-allocation, has significant risks for both the economic benefits of 
fishing and sustainability. The Toohey Report in 2002 underpinned the later development of, and 
eventual adoption of, improved rights for all fishers in the Integrated Fisheries Management Policy of 
2009. The authors of that Report concluded that:  

The history of fisheries management around the world has shown that a process to resolve 
inter sectoral allocation issues, which has widespread acceptance by user groups is 
fundamental if Western Australia’s fisheries are to be sustainably managed in the future. 13 

WAFIC acknowledges that the State has the power to reorder priorities of access and use. This includes 
the re-allocation of rights of use and access from fishers and aquaculturists to other parties or the 
resumption of rights by the State for its own purposes.  

WAFIC’s prime submission is that compensation should be paid in those circumstances where those 
priorities are re-ordered by the State and rights re-allocated away from current rights holders and 
directed to other users, or for other uses. 

The State should not necessarily be liable to fund compensation where the State re-orders priorities 
in the marine environment away from one set of users to the benefit another set. Prima facie, it should 
be those that benefit from that re-allocation and shift in priority. This principle has already been 
recognised in the Western Australian Government Fisheries Policy Statement of 2012.14 The State 
may, however, decide that for public policy or economic reasons it is more appropriate that the State 
pays the necessary compensation. There are already several existing mechanisms in Western Australia 

                                                           
13 Toohey, John et al, 'Report to the Minister for Fisheries by the Integrated Fisheries Management Review 
Committee: Fisheries Management Paper 165.' (Fisheries Department of Western Australia, 2002), 22 (‘The 
Toohey Report’). The Committee was headed by Mr Justice Toohey who was the first Western Australian to 
serve on the High Court of Australia.  
14 See for example at 4.4 Marine Planning. 
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to facilitate such an action, albeit with minor changes. In particular, the Fishing Industry and Related 
Industries (Marine Reserves) Act 1997 (WA) and the Fisheries Adjustment Schemes Act 1987 (WA). 
Indeed, the second reading speech for FRICMA foreshadowed its broader use for this purpose15.  

Next Steps, Policy, Practice and Legislation 
To ensure Western Australia fully benefits from current best practice and future advances in fisheries 
management, it is appropriate that the State should  recognise on a more comprehensive legislative 
basis that fishing and aquaculturist’s rights are a form of property and that appropriate compensation 
should be paid for the loss or diminution of those rights (injurious affection) where they are 
reallocated to other uses or users. This includes where rights are reallocated to ‘non-consumptive’ 
uses such as marine parks and port development. 

Consistent with the incremental and pragmatic approaches to marine management in Western 
Australia over an extended period WAFIC recommends as a first step that existing policies16 
implementing Rights Based Management, including compensation be consolidated and published as 
guidelines under Section 254 to 257 of the ARMA.  

WAFIC notes that this recommendation falls squarely within the remit of the Committee. It is matter 
of good public administration that this key element of management of the marine domain move away 
from a combination of practice, policy statements and partial legislative implementation to a more 
consistent approach. This will not only improve marine resource management but improve 
transparency and the accountability of Government for its actions.   

Special Issues Relating to Allocation & Reallocation of Fishing Rights 
The core of WAFIC’s submission on rights and property in fishing and aquaculture in Western Australia 
is as advised above.  The discussion below sets out how current policies work and how they can be 
improved in the interest of the State and good public administration. In general, WAFIC recommends 
replacing ad hoc, secretive and opaque processes with clear ones that provide for accountability of 
both the industry and Government for outcomes.  

Allocation and Re-allocation 
The majority of Western Australia fisheries are already fully utilised by indigenous, commercial and 
recreational fishers. Rights have been allocated formally in some instances, but generally implicit 
allocations are common (as recognised under the 2009 IFM Policy). Policy and practice in Western 
Australia is to  recognise that where a fishery is fully utilised the status quo as far as reasonably 
possible should be preserved where management arrangements change.17 WAFIC believes that moves 
to new management arrangements should not be used as a pretext for reallocation. Conflating 
improvements in management with re-allocations to the benefit of only some users will inevitably 
lead to confusion and conflict. Such actions undermine the credibility of the State as a fishery manager 
and dilute the benefits Western Australia receives from good quality Rights Based Management. 

WAFIC recommends that the Committee support allocation processes that have integrity and that 
the processes for reallocation be kept separate. This policy applies to where fishery management 
plans are set up under the new ARMA processes.  

                                                           
15 Hon Monty House, Minister for Fisheries: Hansard, 1 May 1997, p.2114: “The Minister for Fisheries will also 
retain the option of establishing a formal fisheries adjustment scheme, in accordance with the provisions of the 
Fisheries Adjustment Schemes Act 1987, so that fishing effort is not merely transferred to another area of a 
fishery as a result of a marine reserve proposal.” 
16 IFM 2009 and the WA Government 2012 Policy Paper read in conjunction with the Toohey Report (referred 
to above). 
17 WA Government 2012 Policy Paper. 
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WAFIC further recommends that until existing policies have been more formally incorporated into 
the ARMA that fisheries should only be transitioned from existing management plans and 
arrangements to new arrangements under the ARMA where the affected fishers agree that this 
should occur.  

Fiscal Management of Compensation 
WAFIC notes that the financial impact on the State of strengthening property rights and that the risks 
to the State of payment of compensation can easily be misrepresented or exaggerated. As noted 
above the State already has polices that favour compensation for fishers and aquaculturists where 
fishers and aquaculturists are injuriously affected by changing priorities of use and access as well as 
statutory mechanisms for compensation as part of fisheries adjustment. Payments are typically made 
on an ad hoc basis where settlements are confidential. WAFIC recommends in this submission that 
transparent and systematic mechanisms be put in place. These would limit unjustifiable claims. Well-
designed mechanisms will not lead to floodgate of claims. Indeed, increased accountability and 
transparency around changes to priorities of use and access is likely to reduce pressures on 
Government for those changes. This will certainly be the case if the principle that those benefitting 
should pay is adopted.  

Priorities of use and access are not changed by factors such as environmental fluctuation and no 
compensation would be payable for these reasons alone. Reductions in relation to natural changes in 
stock abundance would not give rise to compensation.18 There are already obligations in marine 
legislation that require fisheries and aquaculture management to support sustainability and the 
integrity of the marine environment. Western Australia’s major fisheries already receive Marine 
Stewardship Council certification. That certification covers impact on the environment and to achieve 
certification fishers must demonstrate protection of the diversity of the marine habitats in which that 
fishing takes place.  

WAFIC acknowledges that changes in priority by way of a re-allocation to recreational fishers is often 
a hot issue.  It is less well recognised that a reduction of rights and re-ordering of priorities in the 
marine domain can occur where non-fishing activities are prioritised over fishing uses. These changes 
can affect both the industry and recreational fishers. These instances would include industrial 
development, marine parks (largely already compensated under FRICMA), offshore oil and gas 
exploration and production, and harbour developments. The 2012 State Fisheries Policy  already 
recognises the impact on fishers of other activities in the marine domain. 

WAFIC provides below some of the additional circumstances that should be taken into account that 
clarifies the (limited) circumstance in which it believes a right to compensation should arise.  

• Fishers and aquaculturists must be actually injuriously affected. In some cases, effects will be 
minor and within the limits of reasonable accommodation by industry with other users of the 
marine domain. There are many examples of informal arrangements between fishers, 
aquaculturists and the public regarding access and use across Western Australia.  Creeping 
changes that will be significant over time, however, should trigger adjustment and 
compensation mechanisms.   

• Compensation should, prima facie, be paid to a fisher or aquaculturalist where there is 
injurious affection to their business as a result of the State acting to re-order priorities of use 
and access to the marine domain. The clearest instance is where fish resources are re-
allocated to other users. As noted earlier, compensation should be paid by the users who 

                                                           
18 Noting that intensive commercial fishing activity only occurs in a small percentage of the waters off Western 
Australian Waters. See 2008 “Bottom Trawl Fishing Footprints on the World’s Continental shelves: (numerous 
authors) and see “Putting potential environmental risk of Australia’s trawl fisheries in landscape perspective: 
exposure of seabed assemblages to trawling and inclusion in closures and reserves” FRDC Report 2016-039  
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benefit. The State should only pay where there is a compelling public policy reason to do so. 
The marine domain is a dynamic one and fishing and aquaculture take place in a changing 
economic and technological environment. The vast majority of management changes are not 
intended to re-order priorities of use, but about changing the settings of a fishery to account 
for factors such as; variations in stock abundance, shifting market demand and changing 
technology. That regular changes in management are, and will, be required is recognised in 
the 2012 Policy.19 To further clarify how these changes should occur, without trigger 
compensation issues WAFIC recommends adoption of the Australian Fisheries Management 
Authority’s ‘Policy on Allocations where Management Arrangements Changes.20 Adoption 
would make it clear that compensation would not be payable where there are changes to 
management arrangements within a fishery that are fairly implemented. 

• Compensation mechanisms should provide for recognition of the incremental impact on the 
marine environment and on fishing activities of other uses and users.  Economic logic as well 
as equity demands that industrial users and developers who want priorities of access and use 
to change should cover compensation to affected parties as a condition of approval of their 
activities.  

•  A good example of injurious affection impacting on the fishing sector is represented by the 
proposed marina development at Ocean Reef. Initial assessment estimates an annual loss of 
9 tonnes of roei abalone production. This case is complex and provides a real-life 
contemporary example of injurious affection compensatory issues arising from a change in 
priority access and use of an area. Although the principle of compensation is accepted, the 
compensation mechanisms are not adequate to the task. WAFIC understands that the 
President of the West Coast Abalone Association has forwarded a submission to this inquiry.       

• From time to time arguments have been made that a fisheries reduction is due to 
maladministration. This is a matter outside principles of compensation based on Rights Based 
Management principles. In these instances, the appropriate standard for the assessment must 
be based on general law as well as community standards and expectations.  

• Compensation and management mechanism should to be inter-connected. Good fisheries 
management require changes in management plans for fisheries hand in hand with 
compensation. Where compensation is paid fisheries management plans should be adjusted 
to take into account effort or quota that has left the fishery and steps taken to ensure that 
effort is not  shifted to other fisheries.  

Regulatory Takings 
WAFIC recognises that there can be regulatory impacts on property rights in Western Australia 
(whether fishing and aquaculture rights, pastoral leases or private agriculture property) may fall short 
of legal definitions required for a loss of property or where the approach proposed of focusing on re-
ordering priorities of access and use in the marine domain does not give a clear outcome. WAFIC does 
note that these impacts should properly have already been dealt with in a fair manner in the legislation 
which gives the authorisation to impact injuriously on otherwise legal activities. Furthermore, that it 
is sometimes the cumulative impact of several different legislative schemes that together has a 
significant impact on property. WAFIC has focused its submission to the Committee on unique issues 
affecting the marine domain. WAFIC generally supports the approach proposed by WA Farmers in 
relation to this issue having seen an early draft of their submission. 

                                                           
19 Section 4.4. 
20 https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-
management-arrangements-change  

https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-management-arrangements-change
https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-management-arrangements-change
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Recommended Actions 
In addition to those highlighted in the ‘Introduction’ to WAFIC’s submission WAFIC supports the 
submission of the Western Rock Lobster Council on the following 

• The establishment of a single authority by the Western Australian Government to centralise 
the procedural requirements around compensation into a single agency for all claims covering 
loss of property and injurious affection. This will enable a body of expertise to be developed 
creating certainty for the benefit of the State and those holding property rights. WAFIC 
generally endorse in this regard.  

• That’s specific processes be incorporated in legislation and policy around reallocation or 
adjustment of rights of access and catch shares in Part 3 of ARMA; 

• Support for mechanisms to be implemented to take advantage of the flexibility inherent in 
Rights Bases Management to facilitate inter-sectoral changes in resource use independent of 
Government funding, but properly reflected in resource management where sustainability is 
at risk. 
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Attachment A 
Evolution of Rights Based Management 

The Rationale for the Creation of Fishing Rights  
Since 1988, new fisheries regulatory schemes have been applied in each of the Australian marine 
jurisdictions.1 The schemes strike a balance between protection and exploitation.2 Contemporary 
marine resource management policies proceed from the assumption that un-owned resources (often 
termed ‘common pool resources’) with open and unregulated access are especially susceptible to 
overuse and degradation. The potential for overuse and degradation of unowned resources was 
described by Hardin in 1968 in the ‘Tragedy of the Commons’.3 Furthermore, a lack of private rights 
leads to overinvestment and inefficient use of economic resources.4 However, common pool 
resources5 can be protected by changing the dynamics of human interactions, including the creation 
by the state of private rights to resources.6  

For fisheries, rights-based approaches were intended to resolve perceived defects in older approaches 
to fisheries management. These defects were long known included; overfishing, excessive vessel 
numbers and overcapitalisation. Separate articles by Gordon and Scott (in 1957 and 1958 
respectively)7 outlined how, in the absence of private rights, there will be increases in fishing efforts 
until it is uneconomic for fishers to continue fishing. Although each fisher would be acting rationally 
in his or her best interest, the overall outcome is economically inefficient. Economic waste will occur 
even if a fishery does not collapse from overfishing, in other words, even if the management of fish 
stocks is effective. Economic rents are dissipated through over investment in vessels and equipment 
as new fishers continue to enter the fishery and each fisher seeks to appropriate for themselves a 
bigger share of the resource.8 The race to fish also compromised safety. 

To achieve an appropriate balance of environmental and economic objectives in fisheries 
management, contemporary approaches draw on the field of economics9 (including on property 
rights),10 as well as incorporating perspectives from scholarship in disciplines such as ecology and the 
historical development of fisheries.11 A seminal document in the development of new approaches to 
fisheries policy in Australia is the New Directions White Paper of 1990.12 This paper outlined 
Commonwealth policy on the management principles appropriate for Australian fisheries and 
subsequently guided the incorporation of those principles into Commonwealth legislation. Although 
not a term used in that paper, the practice of allocating fishers more secure and predictable rights13 
has since been termed the ‘rights-based’ management of fisheries in Australia.14  

There is a vigorous debate within the fisheries economics field about questions of the efficiency, 
efficacy and equity of various tools of management, especially over the allocation of rights in 
fisheries.15 Debate about the details and equity of different approaches should not, however, obscure 
the extent of a broad consensus on the need for state intervention and the utility of statutory 
intervention through the creation of fishing rights.16 

Adoption of Rights Based Management in Australia (from the 1980s) 
Up until the early 1980s, the principal focus of Australian fisheries management was the prevention 
of commercial overfishing, typically achieved through a combination of restrictions on fishing gear and 
limitations in the number of commercial vessel licences issued. It is true that in the 1970s a number 
of Australian states took steps towards implementing progressively more complex management 
schemes for commercial fisheries through the introduction of limited-entry fisheries regimes.17 These 
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limited-entry schemes restricted the entry of new fishers, limited the size of vessels and specified the 
fishing equipment that was allowed. Economic benefits provided by such management measures can, 
however, proved to be temporary. Even where vessel numbers were strictly limited, existing 
participants had an economic incentive to increase their individual share of the catch through 
investment in other factors of production, such as better vessels and adoption of new technology 
(often termed ‘capital stuffing’. This still represented a diversion of resources of the community away 
from more productive ends. Furthermore, even if a limited-entry fishery is tightly managed, an 
increase in potential effort can still be of concern, as small errors in management can readily lead to 
overfishing.18 

The Western Australian Experience 
As early as 1983, Western Australia was incrementally improving the quality of fisheries rights in order 
to better manage the State’s fisheries. Over time fishing rights acquired more and more of the 
characteristics of a property right. Since 1963 these developments have included:  

• In 1963 the Western Rock Lobster Fishery was declared a Limited Entry Fishery under the then 
Fisheries Act 1905 (WA). The Limited Entry notice specified who had access and the terms and 
conditions of that access as well as providing for the transfer of authorisations.  

• In 1982 there was a freeze on the issue of any new Licenced Fishing Boat licences. Thereafter 
the people wishing to acquire a LFB were required to purchase an existing licence through the 
market.  

• As a result of a major management reform in 1987 titled “Access Arrangements off and along 
the WA coast” an increased number of fisheries became Limited Entry. For the remaining open 
access fisheries a Government/Industry funded buy back operated to reduce licence numbers. 
Subsequently, over time, the remaining open access fisheries have come under management 
plans which demarcate and specify tenure and access rights. 

• The Fisheries Adjustment Schemes Act 1987 (WA) provides for both voluntary and compulsory 
acquisition by the State of authorisations and entitlements held under the Fish Resources 
Management Act 1994 (WA) in certain circumstances. Where this occurs, the State is obliged 
under the Act to pay compensation as determined in accordance with the Act. 

• The Fishing and Related Industries Compensation (Marine Reserves) Act 1997 (WA) provides 
for the payment of compensation to holders of authorisations on account of the effect of 
marine nature reserves and marine parks as declared under the Conservation and Land 
Management Act 1984 (WA). 

• The Fish Resources Management Act 1994 (WA) provided for categories of fishing rights with 
corresponding strength of access: Managed fisheries such as Western Rock Lobster were 
recognised as having mature and settled management arrangements (including strong tenure 
and access rights) providing economic, social and sustainability benefits. 

• The Aquatic Resources Management Act 2016 (WA) provides for Aquatic Resource 
Management Strategies which defines the shares of a fishery and provides for Annual Catch 
Entitlements (ACE) which separates the ownership of the fishing right from the person 
undertaking fishing of the ACE. The register setting up this scheme in effect strengthens the 
property nature of the access right to something akin to a share portfolio.  

Legal Classification of these Rights 
As noted above, from the mid-1980s there was the widespread adoption of new fisheries 
management techniques.19 In Australia, these new approaches have been described as ‘rights-based’ 
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or as ‘Rights Based Management’.20 The key legal characteristic of such schemes is the move from 
regulating public access to a resource towards creating private rights of access to that resource.21  

The leading Australian case on the nature of these rights is that of the High Court in Harper v Minister 
of Sea Fisheries .22 Justice Brennan, recognised the need for intervention ‘to control the exploitation 
of a finite resource to preserve its existence’ through ‘the grant of licences’.23 The essential features 
of the natural-resource management regime imposed was stated by Chief Justice Mason and Justices 
Deane and Gaudron. In their judgment they stated that: 

What was formerly in the public domain is converted into the exclusive and controlled preserve of those 
who hold licences ... it is an entitlement of a new kind created as part of a system of preserving a limited 
public natural resource in a society which is coming to recognise that, in so far as such resources are 
concerned, to fail to protect may destroy and to preserve the right of everyone to take what he or she 
will may eventually deprive that right of all content ... [U]nder this licensing system the general public is 
deprived of the right of unfettered exploitation of the Tasmanian abalone fisheries.24 

Further: 

The licensing system which the Fisheries Act 1959 (Tas.) and the Sea Fisheries Regulations 1962 (Tas.) 
establish in relation to abalone fisheries in Tasmanian waters is not a mere device for tax collecting. Its 
basis lies in environmental and conservational considerations, which require that exploitation, 
particularly commercial exploitation, of limited public natural resources be carefully monitored and 
legislatively curtailed if their existence is to be preserved.25 

Economic Objectives 
From the 1960s, Australian fishery managers progressively implemented 26 management schemes that 
created tradeable rights to fish. Initially applying input controls (limited entry) and over time 
progressing to output controls (individual transferable quotas).27 In Australia, where a fisher has an 
interest in a specified share of a catch, it is typically described as a ‘quota fishery’ or a ‘quota scheme’ 
of management. The intended outcome of a fishery quota is to provide economic incentives that 
encourage fishers away from economically wasteful activities and investment.28 From an economic 
perspective, transferability is important in achieving efficiency objectives by allowing rights to be sold 
to those fishers who can make the best use of them.29 All other things being equal, the more clear and 
comprehensive rights are, the more those rights become economically efficient, as well as being of 
value to the holder of those rights. Comprehensive commercial rights in the form of quota to harvest 
abalone were the subject of the dispute in Harper v Minister of Sea Fisheries.30 

For statutory rights of this kind to meet their intended economic and sustainability objectives, they 
must be credible and long term. Although such schemes are subject to legislative modification, they 
cannot be said to be mere regulatory as to achieve their objective they intend creating long term 
secure rights to achieve the sustainability and economic benefits intended.  

1 All the States of Australia, the Commonwealth and the Northern Territory.  
2 See Warwick Gullett, Fisheries Law in Australia (LexisNexis Butterworths, 2008) 111-138. 
3 Garrett Hardin, ‘The Tragedy of the Commons’ (1968) 162 Science 1243. By using the analogy of villagers 
grazing their cattle on a village common, Hardin posited that the resources of a common would inevitably be 
degraded by overuse. Even if an individual sacrifices his or her use of the common for its preservation, other 
villagers will not do so. The result is the eventual degradation of the common, despite it being in the interests 
of that community to preserve. Hardin expressly includes fisheries in his classification f the commons.  
4 See H. Scott Gordon, ‘The Economic Theory of a Common Property Resource’ (1954) 62(2) Journal of Policy 
and Economics 124; Anthony Scott ‘The Fishery: The Objectives of Sole Ownership’ (1955) 63(2) The Journal of 
Political Economy 116. 
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On the use of the term ‘common pool resources’ see Quentin R Grafton et al, Economics for Fisheries 
Management (Ashgate Publishing, 2006). There are two forms of common resources, a ‘common pool 
resource’ and a ‘common property resource’. At 143 Grafton defines a ‘common pool resource’ as ‘[a] 
resource such as a fishery where use is rivalrous (one person’s use harms other users) and the ability to 
exclude users is difficult’. It is distinguished [but not always clearly in other literature] from a ‘common 
property’ resource, which is ‘a resource over which a community or group of individuals have access to and to 
some extent are able to exclude persons from outside of the group’. The key difference is that some degree of 
ability to exclude others converts a true common pool resource into a weak form of property right. 
6 For comment and criticism as to the validity of Hardin’s metaphor in relation to fisheries management see 
David Feeny, Susan Hanna and Arthur F McEvoy, ‘Questioning the Assumptions of the “Tragedy of the 
Commons Model” of Fisheries’ (1996) 72(2) Land Economics 187. 
7 Gordon, above n 4; Scott, ‘The Fishery: The Objectives of Sole Ownership’, see note above. Similar points in 
more general terms are made in the classic article by Hardin, see note above. 
8 By way of example, before 1995 the annual fishing season for Alaskan halibut lasted only three days. From 
the Economist Magazine 2002. ‘Whatever the weather, come hell or—literally—high water, fishermen would 
be out on those few days trying to catch as much halibut as they could. Those that were lucky enough to make 
it home alive, or without serious injury, found that the price of halibut had collapsed because the market was 
flooded. Like most other fisheries in the world, Alaska's halibut fishery was overexploited—despite the efforts 
of managers. Across the oceans, fishermen are caught up in a “race to fish” their quotas, a race that has had 
tragic, and environmentally disastrous, consequences over many decades. But in 1995 Alaska's halibut 
fishermen decided to privatise their fishery by dividing up the annual quota into “catch shares” that were 
owned, in perpetuity, by each fisherman. It changed everything’  
9 The objectives of fisheries legislation may in some cases explicitly include a reference to economic goals or 
concepts, see the Fisheries Management Act 1991 (Cth) s (1) c.  
10 The academic literature in his area is constantly expanding. As a sample of some seminal works, see Craig 
Anthony Arnold, ‘The Reconstitution of Property: Property as a Web of Interactions’ (2002) 26 Harvard 
Environmental Law Review 281; Lloyd R. Cohen, ‘The Public Trust Doctrine: An Economic Perspective’ (1992) 
29 California Western Law Review 239; Harold Demsetz, ‘The Exchange and Enforcement of Property Rights’ 
(1964) Journal of Law and Economics 11; Harold Demsetz, ‘Towards a Theory of Property Rights’ (1967) 57 
American Economic Review 347; Curtis H Freese, Wild Species as Commodities (Island Press, 1998); Eirik G 
Furubotn and Svetozar Pejovich, ‘Property Rights and Economic Theory: A Survey of Recent Literature’ (1972) 
10(4) Journal of Economic Literature 1137; Donald R Leal (ed), Evolving Property Rights in Marine Fisheries 
(Rowman & Littlefield Publishers Inc, 2005); Gerard J Mangone, ‘Private Property Rights: The Development of 
Takings in the United States’ (2002) 17(2) The International Journal of Marine and Coastal Law 195; Anthony 
Scott, ‘Property Rights and Property Wrongs’ (1983) 16(4) The Canadian Journal of Economics / Revue 
Canadienne d’Economique 555; Anthony Scott, The Evolution of Resource Property Rights (Oxford University 
Press, 2008); Amy Sinden, ‘The Tragedy of the Commons and the Myth of a Private Property Solution’ (2007) 
78 University of Colorado Law Review 533; Bruce Yandle and Andrew P Morriss, ‘The Technologies of Property 
Rights: Choice among Alternative Solutions to Tragedies of the Commons’ (2002) 28 Ecology Law Quarterly 
123. 
11 See, e.g., James M Acheson, The Lobster Gangs of Maine (University Press of New England, 1988); James M 
Acheson, Capturing the Commons (University Press of New England, 2003); Susan S Buck, The Global Commons 
(Island Press, 1998); Bonnie J McCay, Oyster Wars and the Public Trust: Property, Law and Ecology in New 
Jersey History (University of Arizona Press, 1998); Elinor Ostrom, Governing the Commons: The Evolution of 
Institutions for Collective Action (Cambridge University Press, 1990). 
12 Commonwealth of Australia (White Paper), 'New Directions for Commonwealth Fisheries Management in 
the 1990s' (1989) http://www.afma.gov.au/wp-content/uploads/2011/10/New-Directions-low-res.pdf . In the 
foreword to this White Paper, Minister John Kerin stated at iii, ‘This policy statement represents a blueprint for 
the future management of those fisheries which are under the control of the Commonwealth.’ The influence 
of this policy on the Fisheries Management Act 1991(Cth) is well accepted). 
13 Commonwealth of Australia, New Directions for Commonwealth Fisheries Management in the 1990s, above 
n 12. At x. ‘The Government will formally recognise the ongoing nature of rights in existing developed fisheries 
… existing rights in established fisheries will not be re-allocated through auctions or competitive bidding’. 
14 Food and Agricultural Organization of the United Nations (ed), ‘FAO Technical Paper 404/2 Use of Property 
Rights in Fisheries Management’, FishRights99 (FAO 1999). It should be noted, however, that other authors 
use the term ‘catch share’, for example Christopher Costello, Steven D Gaines and John Lynham, ‘Can Catch 
Shares Prevent Fisheries Collapse?’ (2008) 321 Science 1678. 

http://www.afma.gov.au/wp-content/uploads/2011/10/New-Directions-low-res.pdf


5 
 

                                                                                                                                                                                     
15 In particular, debate on limiting public rights to fish in favour of private rights. See Daniel N Bromley, 
‘Abdicating Responsibility: The Deceits of Fishery Policy’ (2009) 34(4) Fisheries 280. See responses, Quentin R 
Grafton et al, ‘Comment on “Abdicating Responsibility: The Deceits of Fisheries Policy”’ (2009) 34(4) Fisheries 
291; Michael Harte et al, ‘Individual Fishing Quotas and Responsible Fisheries Policy’ (2009) 34(4) Fisheries 294. 
16 See for example, Food and Agricultural Organization of the United Nations, ‘FAO Technical Paper 404/2’, 
above n 109; Quentin R Grafton et al, ‘Incentive-based approaches to sustainable fisheries’ (2006) 63 Canadian 
Journal of Fisheries and Aquatic Science 699; Nicolas Gutierrez, Ray Hilborn, Omar Defeo, ‘Leadership, Social 
Capital and Incentives Promote Successful Fisheries’ (2011) 470 (7334) Nature 386; Jonathan H Adler and 
Nathaniel Stewart, ‘Learning How to Fish: Catch Shares and the Future of Fishery Conservation ‘ (2013) 31 
University of California, Los Angeles Journal of Environmental Law and Policy 150. 
17 For the evolution over time of an individual fishery see W Zacharin, C Dixon and M Smallridge, ‘Towards Self 
Management for the Western King Prawn Fishery in Spencer Gulf, South Australia’ in R Townsend, Ross 
Shotton and H Uchida (eds), Case Studies in Fisheries Self-governance (FAO, 2008) 245. 
18 A detailed description of how intensive management systems need to be effectively managed in a fishery 
with high latent effort is described by Zacaharin, Dixon and Smallridge, Ibid 245. 
19 As summarised in Commonwealth of Australia, ‘New Directions for Commonwealth Fisheries Management 
in the 1990s’ see note above. 
20 See a recent reference to ‘right-based fisheries management’ in, Department of Agriculture and Water 
Resources, ‘Commonwealth Fisheries Policy Statement’, (Commonwealth of Australia, 2017) 2. The term 
‘rights-based management’ follows the language used broadly in ‘FishRights 1999’. This was a conference 
jointly hosted by the United Nations and the Western Australian Department of Fisheries. The proceedings 
were collected in Food and Agricultural Organization of the United Nations (ed), ‘FAO Technical Paper 404/2 
Use of Property Rights in Fisheries Management’, FishRights99 (FAO, 1999). In the United States and some 
other jurisdictions, there is a reference instead to ‘catch share’ fisheries. For example, Costello, Gaines and 
Lynham, see note above.. 
21 Those rights are undoubtedly a form of property. They have not yet been recognised as property from the 
perspective of protection under the Australian Constitution. The facts in fisheries cases so far have not likely 
met the requirements for compensation as canvassed by the High Court in ICM Agriculture Pty Ltd v The 
Commonwealth [2010] HCA 27, (2010) 242 CLR 195. 
22 Harper v Minister for Seas Fisheries (1989)168 CLR 314. 
23 Ibid, 332 (Brennan J). 
24 Ibid, 325 (Mason CJ, Deane and Gaudron JJ). 
25 Ibid, 325 (Mason CJ, Deane and Gaudron JJ). 
26 At the national level, this trend was confirmed in 1989 in Commonwealth of Australia ‘New Directions for 
Commonwealth Fisheries Management in the 1990s’, above n 12. Following that report, the Fisheries 
Management Act 1991 (Cth) was amended to include in s 3(1)(a) ‘maximising the net economic returns to the 
Australian community from the management of Australian fisheries’. 
27 An early example was the Australian Blue Fin Tuna Fishery, recommended for quota management on 28 July 
1984 by a unanimous resolution of the Australian Fisheries Council (then comprising the six State Ministers for 
Fisheries, the Federal Minister for Fisheries and the Federal Minister for Science and Technology). Gareth 
Grainger, Australian Fisheries and the Administrative Appeals Tribunal (Australian Government Publishing 
Service, 1988) 11. 
28 Commonwealth of Australia ‘New Directions for Commonwealth Fisheries Management in the 1990s’ see 
note 12 above.  
29 Quentin R Grafton et al, Economics for Fisheries Management (Ashgate Publishing, 2006). 
30 (1989)168 CLR 314.  
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Attachment B 

Special Characteristics of the Marine Domain: Property and 
Compensation 

 

The Marine Domain  
The marine domain, the area of land and waters below the high water mark including tidal rivers and 
the shores of those rivers and the sea, has legal characteristics distinct from those of the land. Torrens 
‘freehold’ title over the land represents the highest level of proprietary rights under our legal system 
with a right of exclusive possession, subject to relevant laws. Interests in the marine domain are not 
based on a presumption in favour of exclusive possession, in part due to the presumptions in favour 
of public rights of access and of use.1 Living natural resources of the sea are not owned by the State, 
but rather are managed by the State. The nature of the marine domain allows for overlapping uses 
and users. Often uses and users (acting reasonably) can co-exist and sometimes there is conflict for 
access or competition for the same resource whether it be over an area or the fish in that area.  

The marine domain is also complex jurisdictionally. The legal status of the marine domain in Western 
Australia is complicated by inter jurisdictional issues given that the State’s limit ends at the low water 
mark and the interest of the State beyond the low water mark are governed by a set of interlocking 
arrangements that are loosely (and inaccurately) referred to as the Offshore Constitutional 
Settlement. One of Australia’s most senior public servants, has called marine jurisdictional 
arrangements ‘the most flaky’2 he had encountered in his experience and that jurisdictional issues 
over fishing were ‘absurd’.3 Nonetheless, for Western Australia most of the practical problems arising 
out of these jurisdictional complexities have been avoided as most of our significant adjacent fisheries 
are solely managed by the State. 

That the marine domain is subject to legal presumptions supporting public access does not mean that 
it is relatively unregulated. It is subject to a complex set of interacting regulations and legislation. The 
key difference is that the rights in the marine domain regulate priorities in use and of access rather 
than based on an assumption of, or directed to, exclusive possession by either the State or a private 
party. The State in creating fishing and aquaculture rights has not been motivated by an intention to 
mark out extensive exclusionary areas, but to address priorities of access and use. New forms of fishing 
rights, such as quota, do explicitly outline priority access to a specified share of a resource to maximise 
benefits to those individuals and the State in terms of economic development and sustainability. In 
this regard they are superior form of property right but do not create an ownership right in the fish 
themselves. In Western Australia, long term leases for the purposes of aquaculture do not 
automatically give exclusive possession of the marine domain, but mark out an area where 
aquaculture activities take place and these may not be interfered with by other users  

                                                           
1 Arguably a weak presumption given the decision of a majority of the High Court in the Blue Mud Bay Case 
(2008) 236 CLR 24.  
2 David Borthwick, ‘Review of Commonwealth Fisheries: Legislation, Policy and Management’ (Department of 
Agriculture, Forestry and Fisheries (Cth), 2012), ix-x. 
3 Ibid, 81. 
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That these rights in the marine domain are limited by the very nature of the marine domain, does not 
however, justify a conclusion that they are not property, albeit they may be property of a ‘new kind’.4  

In particular, licences for managed fisheries, and leases for aquaculture, bear key characteristics of 
highly valuable property including that: 

• They are taxed as property for purposes of stamp duty; 
• There is a formal register of those rights; 
• Those claiming an interest in those rights can have that interest noted on that registry 

including the interest of mortgagors, lessors and other parties; 
• Fishing licences are typically renewable indefinitely, with statutory presumptions in favour of 

renewal of those interests; 
• Aquaculture leases can be for long terms, up to 21 years(renewable); 
• Licences and leases can be freely transferred and willed; 
• In many cases the rights in managed fisheries are unitised and capable of being divided and 

separately transferred as individual effort or catch (quota) units; and 
• The State protects these rights, whether by creation of offences against illegal fishing or by 

protection of aquaculture rights through making interference with their activities an offence.  

The State has encouraged fishers and aquaculturists, as well as those dealing with them, to treat 
licenses and leases as property. The State can more effectively do so by recognising property rights 
in licences within a sound regulatory framework.  

Rights in the Marine Domain and Compensation 
The commentary above provides context for the compensation rights in the marine domain. Fishing 
and aquaculture rights constitute a set of priorities relating to access and use. Merely because those 
rights are not absolute, in the nature of rights in land, is not and should not be a barrier to recognition 
of the right to compensation. Compensation for loss of fisheries use and access as a result of a State 
conservation reserves has been long been statutorily recognised under FRICMA with safeguards for 
the public interest and stringent criteria that must be satisfied for fishers and aquaculture operators 
to qualify for compensation 

The nature of the marine domain does affect the types of actions that trigger compensation. The key 
triggers for compensation in the marine domain are; a reordering of priorities over access and use, 
the re-allocation of rights of use and access to other parties or the resumption of rights by the State 
for its own purposes. The State in its 2009 Integrated Fisheries Management Policy 5recognised how 
priorities between commercial and recreational fishers should be managed. It also recognised basic 
principles of priorities between all fishers (including recreational fishers) and other users in its 2012 
Sate Fisheries Policy.6 WAFIC has not campaigned for compensation where reductions are due to 
sustainability issues nor where a reasonable attempt has been made to preserve existing rights.7 This 
is notwithstanding that in each of these case fishing businesses might be injuriously affected. 

                                                           
4 See, Harper v Minister for Seas Fisheries (1989)168 CLR 314, 325 (Mason CJ, Deane and Gaudron JJ). 
5 Government of Western Australia, 'Integrated Fisheries Management Policy' (Department of Fisheries, 2009) 
Integrated Fisheries Management Policy (IFM 2009). 
6 Government of Western Australia, ‘Fisheries Policy Statement' (Department of Fisheries, 2012) (State 2012 
Fisheries Policy) 
7 For example, Australian Fisheries Management Authority, ‘Allocation of fishing concessions where 
management arrangements change (FMP 8)’ (Web Page, accessed 30 July 2019) 
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Recognition of a right of compensation will facilitate the development of proper mechanisms for 
compensation. Clear rights and appropriate mechanisms for compensation should replace the practice 
of a lottery of one off payments and secret arrangements. It will contribute to clarity about what are 
and are not triggers for compensation and which process is most appropriate to address this. WAFIC 
believes the current approach has neither delivered value to the State nor security to fishers and 
aquaculturists. There are range of technical factors that can be included to provide protection to the 
State from unreasonable claims. For example, where fishers are compensated to exit a fishery then 
management arrangements will need to take this into account to ensure other fishers are neither 
unfairly affected or unfairly gain a benefit at the State’s expense.  

WAFIC sees the advantage of the rights of the fishing and aquaculture be placed within a broader 
context of rights of all Western Australians consistent with our rights under the Federal Constitution. 
We can also see advantages to the development of specialist expertise within a broader statutory 
framework covering all compensation for property.  

WAFIC recommends the full recognition of the property nature of fishery and aquaculture interests, 
consistent in accordance with existing policies. Compensation rights should be recognised and 
achieved within a clear framework that will allow for the interest of both the State and individuals 
to be protected.  

 

                                                           
https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-management-
arrangements-change 

https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-management-arrangements-change
https://www.afma.gov.au/about/fisheries-management-policies/allocation-fishing-concessions-management-arrangements-change









































